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Public Administration and
Politics: A Comparative View
of the Panchayat Years and
Post-1990 Nepal for Possible
Lessons for Today’s Public
Administrators’

[ Devendra Raj Panday
Founder, Former President, Tl Nepal

I Public Administration literature, we can performance that affects peoples’ daily lives and
nread about the idea [the value of public future prospects....
administration in democratic consolidation] F—

associated with the existence or otherwise of the
‘dichotomy’ between politics and administration.
Woodrow Wilson was the first scholar...to argue
that the study and practice of administration

is distinct from politics, deserving the status

of an academic discipline in its own right and

a consideration that can treat administrative
matters separately from political matters in
government. He had a special—and practical—
reason to pursue this line, which he did as a
result of what he was witnessing in his country
as a keen observer of politics and government....

The current state of governance in Nepal is
indefensible. There is widespread corruption,
inefficiency, inequalities, and a disregard of
popular will as evidenced in the perceived anxiety
in the population not only about its economic
and social security but also fundamental rights.
The source of the problem can be traced

to politics, but finding a cure and ensuring
governmental accountability cannot all be left
at the hands of politics and politicians. Public
administration has to assume its fundamental
responsibility as a field of knowledge with

Wilson believes that politics proper is about a body of practitioners who can take a long
legislating and framing policies, while public term and professionally more mature view of
administration performs the perhaps more administrative purposes than politicians. To put
critical role of administering the law and it differently, the civil servants cannot be allowed
implementing policies. Administration is, to abdicate their designated role, indeed, duty
thus, distinct from the political sphere with and moral responsibility by artfully claiming that
its tribulations and strives by which Wilson they are hapless at the hands of their political
means that administrative issues are different masters. In other words, if there are difficulties
from political issues, requiring specialized and they face because of the politicians, the civi

servants have to rise to the occasion and
become, to use a colloquial expression, ‘the adult
in the room full of toddlers’.

timely investigations and considerations. The
task calls for special skills and motivations.
Handling administrative issues well becomes
critical because, in the end, it is administrative

* % %

* Excerpts, with minor editing, of a Lecture at a function under the aegis of Public Administration Association of Nepal
(PAAN), July 2019
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[In the Panchayat period] the civil servants, who
we would call the generic public administrators

as distinguished from political bureaucrats [the
politicians of the Panchayat polity], had a special
place in the operation of the System and in pursuing
‘the mandate’. The apparent political functionaries
had a short tenure in any case, even if many of
them would be rewarded with posts and privileges
again and again, warranted as it were by the game
of musical chair. Contrariwise, the civil servants
were the tenured bunch as it should be in a
modern government. This did not mean that any

of them would be necessarily protected against the
possible wrath of the King or any of his powerful
advisors or family members. Also at times, when

it was necessary to demonstrate the seriousness

or sincerity of the government in promoting good
governance or public welfare, selected civil servants
could be fired for corruption without giving them a
meaningful chance to defend themselves.

The point is that it was the top civil servants the
King really depended on for the implementation

of his Will or what he considered the ‘people’s
mandate’. They were the ones, together with

the technocrats in the national planning agency
and elsewhere, who were supposed to deliver
development, not the nominal politicians occupying
political posts. They would be selected carefully
for important posts and then trusted and given
responsibility to carry out their duties as capable
administrators. Basic qualification for the job was
demonstrated loyalty to the King and his regime. In
addition, education and competence were certainly
valued. Usually, the top administrators came from
within the civil service. There was well-established
system of promotion and placement where the
King could use his discretion to influence the
process when necessary. At certain times, there
could also be lateral entry from the Army, and

less often, the academia. The primary objective

of the administration was to uphold and buttress
the image of the monarch and his regime. This
would also help maintain stability of the System
for which development slogans with some physical
achievements were also the means. To a foreign aid

6% ; k/B ;L 066/gkgn gkfnsflahlég
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dependent country, able administrators were also
indispensible for communicating development ideas
and programs to the donors whose financial support
also translated into support for the regime. Similarly,
the Ministry of Foreign Affairs was the home of
competent diplomats who provided support for the
conduct of the King’s foreign policy.

* k k k%

Now the entire situation and relations have changed,
and there is plenty of politics in the land, whatever
politics might mean. For the citizens, the principal
achievement since 1990 and in today’s Republic

is the ability to exercise their right of free speech
and dissent. We also have competitive politics with
parties, competing theoretically for power in the
name of their preferred policies and programs. The
reality is different; the political parties appear to
represent neither the people nor their aspirations. In
the relationship between civil service and the political
leadership, the two values | have stressed appear to
be missing today. They are impersonal trust (that is,
grounded on not on personal or party loyalty, but
mutual concerns for the completion of organizational
tasks) and adequate delegated authority flowing
from the political level to the administrative. The
administrative system, too, could do more to show
the level of responsibility and better professional
competence necessary to compensate for the pitfalls
in politics, although, | am sure there have been civil
servants who did or are doing their best in difficult
circumstances. In this situation, and looking back
to the Panchayat era, the question that arises in my
mind is: Can civil service emerge as a responsible
public agency and be the system’s savior, as it
were? Can the ethos of public administration

serve the interest and objectives of the current
political process, as the civil service did for the
Panchayat polity?

* k k k%

In Nepal’s present appalling situation, we cannot
look for succor in the overused, conventional places.
If we must look back to look ahead, we should
probably go way back to the ancient teachings and
experience on governance. Invoking the Ramayana



or the Mahabharata here would be too much for
me and for this presentation. But we can at least
remember the rishi gurus of yore who imparted
wisdom to the rulers of their time when the latter
were at a loss as to what to do or were clearly
misguided in the path they took. In the Age we live
in there are no gurus (partly because those who
may matter—any of the ubiquitous ‘sallahakars’, for
example—would rather be a ‘ruler’ than an intrepid
advisor or a guru, and there is no use speaking of
the rishis. What we have are ‘consultants’, and by
now we know their true worth, whether they are
indigenous or foreign. | am, therefore, suggesting
that gurus should emerge from within, that is,
from some corners within the System itself. Public
administration can be that corner, and conscientious
and capable civil servants can be, nay, must bethe
gurus, in effect, to their political masters. Let

me explain.

For the country’s politics to function properly Nepal
needs a fresh initiative to help the politicians learn
their job, learning by doing through an iterative
process, as it were; the premise here is that they do
not know much about the job they have been hired
for by the people. Since they do not know their job,
they digress resulting in a waste of national energy
and misuse of resources that could otherwise help
alleviate the multidimensional problems facing the
country. | am putting my view as generously as |
can; | am implying that the leaders have been acting
irresponsibly only because they have yet to learn
what their ‘job requirements’ are. That is why they
do not seem to know that the speeches they recite
regularly for the public or the press, the ‘directives’
they issue (the mind boggling ‘Nirdeshans’ by
ministers who themselves should be addressing
the problems in question), the dumb jokes they
crack, frivolous comments they make on serious
social issues, or the collusions in many colors
(called ‘bhagbanda’ in Nepali lingo) they engage

in with or without the brokers (the ‘bichauliyas’),
and the general disregard of people’s voices
constitute neither politics nor governance. Politics
is about articulating and aggregating interests, that
is, managing conflicts or diverse interests, and

communicating with the people on the why and how
of the decisions so made, and taking responsibility
for them. Governance in a competitive democracy

is about creating institutions and policies that

can address the mandate of the party in power
wherefrom the government decisions flow. Politics
and governance together is about addressing
conflicts and securing an optimum resolution for the
nation and its diverse interests. When the leaders are
focused on this task, they can produce far-reaching
results for the country, helping in the process to
promote their own political career and a place in
history. Politicians in Nepal have been so blind-
sighted that they are unable to see, let alone absorb,
these facts of politics, even electoral politics. What
they have been doing instead is leading the life of a
self-regarding mortal (no offence to ‘mere mortals’!),
going primarily after factional interests, shameful
gains and entitlements, and unearned luxuries for
themselves and their political and social clans—all

at the cost of pubic exchequer. The premise here is
that if they knew what they were doing, they would
refrain from engaging in activities that an average
human person usually scorns or stays sway from.

* k kx k%

My...point is that the politicians are not alone to
be blamed for the country’s predicament. They
have not received much help from the environment
around them, external and internal. Externally,

the international community, especially the donor
community, has waylaid them from the beginning,
that is, from the time the Panchayat system fell
and multiparty polity was ushered in. The donor
representatives and experts from the West have
been trying to teach us democracy, fair and free
elections, civil activism, inclusion, globalization
and, above all, good governance for three decades.
Being naturally a polite lot and a bit over-anxious
that following the donors’ advice might bring some
benefits eventually, the political leadership and
nearly everybody else in government (and civil
society) encouraged the donors to do what they
wanted. But their help, as we can tell, has not been
of much assistance in terms of building institutions
or inculcating values conducive to democracy. The
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leaders were not allowed to ‘learn democracy’ (or
development) on their own, using their sovereign
mind in the background of the country’s political and
social history, resource endowments and limitations,
and their own aspirational visions. In exercising
political power, they were not able to make their
own mistakes and discern right from wrong as

the country’s past got conflated with the present
due to the intermingling of contradictory tensions

in society. They got consultants and advisors and
modern management and control systems (the
ubiquitous and useless ‘Citizens’ Charter’ hanging in
the government premises come to mind) installed

in their newly furbished offices under the ‘good
governance’ projects. But there was no one to warn
them about the difference between what works and
what does not in Nepal’s hierarchical, patrimonial
society. Among other things, the leaders could

not find out where ‘the old’ needed to be retained

in Nepal’s administrative practices, where some
adjustments were needed, and where new ideas and
approaches had to be installed in place of the old.
All of us forgot that the donors, in their scheme of
things, see ‘history and indigenous values’ playing a
role in governance and development only when they
themselves fail to show the results for their efforts
and have to find local scapegoats to blame.

*k ok kK

Structurally...the Constitution provides for all

the usual institutions one finds in a modern
democracy. Apart from the executive with its Council
of Ministers, there are legislature, independent
judiciary, Office of the Auditor General, Public
Service Gommission, Election Commission and even
a powerful anticorruption agency, the Commission
for the Investigation of Abuse of Authority (CIAA).
There are parliamentary committees presumably
playing their oversight role. The reality is that all
these institutions have been incapable of providing a
semblance of check and balance in the government.
Political intrigues and systematic partisanship usually
get the better of these institutions that are supposed
to be independent and capable of conducting their
business with professional and moral rectitude. The
word for this ailment commonly appearing in the
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media is that every such institution is politicized,
meaning they are under the thumb of one party

or another or, more often, the party in power. But
that is not all. When an institution like the Auditor
General does its job fully and freely, bringing out its
annual report without fail, the reports are ignored
by both the legislature and the executive year after
year. The media makes hue and cry for one day and
forgets all about it next morning.

To come to my final point, there are two institutions
that can exert themselves to rescue the country from
the morass. The two agencies, civil society and civil
service, are important on their own; they play special
role in every democracy in helping to maintain order
and some dynamism in politics, providing some
check and balance—and ensuring justice—in the
exercise of political power. The problem, again, is
that both agencies are heavily politicized (in Nepal,

it means party-ized), rendering them incapable of
playing the role one expects from them in taming
politics. My present interest is only in the second
agency, that is, the civil service and the role it can
play in engendering the functional and moral shifts
in the government the country needs. Givil society is
important, too, but that will be for another day.

* k k k%

I do not claim to know much about what goes on in
administration today, its successes or failings or the
challenges civil servants have to manage vis-a-vis
the current crop of political leaders in government
or in the opposition. | know | should not generalize
or be unduly critical of the civil servants struggling,
| am sure, in immensely difficult, perhaps,
increasingly agonizing, conditions since 1991.

What | am after here is simply an answer to one
question, drawing from the earlier discussion of the
Panchayat years: Can the civil servants of today,
especially those at the top echelons, play the role
for safeguarding the democratic system the way
their counterparts did earlier for the then Panchayat
System several decades ago. My answer is, yes, and
they must.

If politics remains what it has been and if politicians
will only play politics of the kind they have been



playing, without coming to terms with their failings
and the role expected of them in competitive politics,
public administration has to fill the vacuum in both
policymaking and administrative matters. If all that
matter for politics and politicians are elections and
winning them and, to that end, cultivating cronyism
or patron-client relationship with groups around
them at public expense, let that be, for the time
being. In this situation, however, it is of utmost
necessity for the civil servants to stop making
excuses and focusing on their survival and start
taking initiatives as the custodian of the rule of

law and probity and ‘rationality’ in government.
Advising ministers has always been accepted as a
critical function civil servants play in policymaking;
it is uncertain in today’s Nepal if this practice is

as a routine affair as expected or required. If it

is not and if, for that reason, public policies are
announced by the Cabinet or ministers without due
analyses and fall short of earning a consensus or
popular consent leaving the concerned decisions

in more or less a limbo, there is no alternative for
conscientious public administrators but to step in.
They have to do the same when politicians come

up with impossible ideas or projects and programs
that cannot be executed in reasonable amount of
time at reasonable cost, or without public pain. If the
politicians want to engage in reckless thinking and
frivolous policies just because they want to make
some political or financial capital, it again falls on
the civil servants to bring everyone concerned down
to their senses. In other words, public administration
has to claim its rightful space in governance,
especially when politics either does not play its role
properly or intrudes into the administrative realm

by not allowing the civil servants to play their part.
This does not mean, however, that they become
more political than the politicians, which can happen
out of misplaced conviction, prejudice, or personal
interests. Civil servants, especially, at some service
delivery departments in central, district and local
establishments, are known to harass innocent
citizens or even deny them their rights for reasons
best known to them. Such attitudes and behavior
will go against the spirit of what | have been

suggesting and recommending in this presentation.
Civil servants have to learn to be both ‘civil’ and a
‘servant’ of the people.

Political accountability is important in a democracy,
but so is the accountability of civil service.
Government performance, including the ability to
administer justice, maintain order and promote
economic and social development cannot be
improved by simply debating politics and the
constitutional frame, or even passing laws and
formulating fanciful or politically motivated policies
or projects. We have seen how many of the declared
policies go unimplemented; more importantly,

we have seen how not only decisions on policies
and programs but also the bills enacted by the
parliament are later discovered to have holes in
them rendering them unnecessarily controversial

or un-implementable. This can happen, in my view
when civil servants and their advice are ignored

in the process or when the civil servants prefer

to stay away avoiding possible personal risks for
them. Experts and professionals, individually and
collectively, are supposed to have the knowledge,
skills, and moral wherewithal to withstand political
pressure that violates the country’s constitution,
public trust, rule of law, norms of fiscal and
administrative prudence, or basic tenets of humanity.
Assigning all blames for the social ills to the political
class even as the taxpayers have to support huge
administrative apparatus and the ever-expanding and
privileged top bureaucracy is thus not tenable. There
are, no doubt, enormous problems with the way
politicians have handled democracy at the center
and in the provinces in today’s Federal Republic. If
this is the case, public administration has to come
to rescue politics and politicians from their excesses
and shortcomings, as, indeed, Woodrow Wilson
thought it should be done for the United States of
America of his time.

* k k k%

[Clomparing the two political periods in

modern Nepal, my submission is that the public
administrators have an obligation to protect and
preserve the legitimacy and effectiveness of the
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political system they are a part of. This means

that they must intervene to whatever extent they
can, when political decisions of questionable legal,
moral and practical merit are proposed from the
political side. For them to sit back in such situations
arguing that as civil servants their job is to execute
policies, not to contribute to framing them would

be indefensible. Civil servants, as advisors to the
political leadership in their agencies, have a role

in governance they cannot shirk, whatever the
implications for their career prospects. This is so
especially when the political leadership is misguided,
and unable or unwilling to carry out its constitutional
duty and address issues pertinent to securing the
welfare of the people.

[P]oliticians might have drafted the Constitution or
passed the law, but ministers do not necessarily
choose to know the law, or be guided by it if it
comes in the way of their politics or personal
interests. It is the responsibility of the civil servants
to know the law—yes, both the spirit and the letter
of the law—and make their ‘political masters’ abide
by it. Public administrators cannot, therefore, allow
any policy proposal by the political leadership that is

contrary to the spirit of the law of the land to gain
traction. It is the responsibility of the civil servants
to check politicians also when their partisan or
personal interests intrude in government decisions
leading to the misuse of public resources, loss

of public property, damage to the environment,
aggravation of social inequities, denial of human
rights, dislocation of economic and social lives, and
so on. It is the responsibility of the civil servants to
at least protest publicly (if they cannot act) when
partisan trade unionism distorts decision-making in
government, promotes mediocrity rather than merit
in administration, and disturbs discipline across the
government offices. It is the responsibility of the
civil servants, at the center and in the provinces, to
question the level of preparation or due diligence
done before implementation when political
leadership vaunts one pet project or another.
Again, it is their responsibility when self-serving
financial profligacy in support of the whim and
fancy of the prime minister or ministers crosses all
reasonable bounds threatening fiscal discipline in the
government and economic stability in the country. |
could go on, but | believe | have made my point. [44
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United Nations Convention

status of its Implementation

against Corruption and

in Nepal

(1 Raju Man Singh Malla
Member, Tl Nepal

Definition of Corruption:

Corruption is dishonest actions that destroy
people's trust in the person or group. Corruption
is the abuse of entrusted power for private gain.’
Corruption is a key element in economic under
performance and a major obstacle to poverty
alleviation and development. For this reason,
considering corruption as an international crime
and to combat it collectively the United Nation
adopted the Convention against Corruption
(UNGAC). This Convention is a remarkable
achievement, and it is a landmark in international
criminal law and also a first international
instrument that attempts to regulate corruption
in a single instrument. It is also the first global
legally binding instrument against corruption.

UNCAC was adopted by the United Nation
General Assembly by its resolution 58/4 of
October 31, 2003 and open for signature from
December 9-11, 2003 in Merida, Mexico and
till December 9, 2005 in UN headquarter, New
York. The CGonvention was entered into force
on December 14, 2005. As of today 183 states
are parties to the Convention. Nepal signed the
Convention on December 10, 2003 and ratified
on 2067/11/12 February 24, 2011 and instrument
of its ratification was deposited in UN on March
31, 2011.

Significance of the Convention:

The provisions of UNCAC are not self-executing.
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It requires States to have appropriate legislation
and measures in place to implement the
Convention. So, as being a party to it Nepal
have to fulfil the responsibility allocated by it like
among other member States for the prevention
of trans-border corruption crimes. It obliges the
states for harmonization of their domestic laws
with the provisions of UNCAC. The provisions
of the convention do not all have the same

level of obligation. Generally, the provisions

of the convention can be grouped into three
categories: Mandatory provisions, which consist
of obligations to legislate (either absolutely or
where specified conditions have been met);
Measures that states parties must consider
applying or endeavour to adopt and; Measures
that is optional. UNCAG is also manifestation

of international consensus on what the states
should do to prevent and criminalize corruption,
and to improve international cooperation in
combating corruption and recovering.

Besides Chapters on General Provision,
Implementation Mechanism and Final Provisions,
UNCAC contains following major substantive
chapters, namely:

1. Preventive Measures?
2. Criminalization and law enforcement?
3. International cooperation*

4. Assets recovery®



Implementation of UNCAC:

1. Overview of the legal and institutional
framework of Nepal:

Nepal signed the Convention on 10 December 2003,
ratified it on 23 February 2011 and deposited its
instrument of ratification on 29 March 2011. With
regards to implementation of Chapter | and Il of
UNCAC which provides for general provisions and
preventive measures which calls on State Parties

to incorporate and implement mandatory® and non-
mandatory” provisions.

For the implementation of these two chapters several
anti-corruption bodies have been established. The
Commission for the Investigation of Abuse of
Authority (CIAA) and the Department of Revenue
Investigation (DRI) are involved in investigation
and prosecution. A separate anti-money laundering
department (i.e. the Department of Money
Laundering Investigation, DMLI) has been set up.
Further pertinent institutions include the National
Vigilance Centre (NVC), the Judicial Council and the
Independent Review Committee under the Public
Procurement Act.

Chapter 11l contains the set of offences that State
Parties are mandated to establish as crimes,
followed by a number of offences that States Parties
are required to consider criminalising.

i. Bribery of national and foreign public

official (Art. 15 and 16), embezzlement and
misappropriation by public official (Art. 17),
money-laundering (Art. 23) and obstruction of
justice (Art. 25) are the mandatory provisions that
States Parties are required to criminalize:

O Bribes include advantages in any form, whether
material or non-material. The legislation does
not address third party beneficiaries or indirect
bribery.2 However, the solicitation of bribes,
as well as third party beneficiaries and indirect
bribery are not specified. There is no specific
offence of active or passive transnational bribery.

QO Embezzlement or other diversion outside the
person’s functions is not covered. Nepal does
not cover all types of unlawful conduct in the

c jwi/0ffkg

discharge of functions for purposes of obtaining
an undue advantage.

Q Section 17 of POCA is limited to public property®,
and does not cover private funds, securities or
other things of value entrusted to public officials
by virtue of their position.

O Annex 1 of the MLPA provides a list of predicate
offences, which does not include obstruction
of justice. A lack of statistics was noted and
Nepal has not furnished copies of its anti-money
laundering laws to the United Nations. Section
3(1) (b) of MLPA criminalizes the concealment of
property while Section 3(1) (c) criminalizes the
continued retention of property.

O Nepal has not criminalized obstruction of justice
in relation to offences under the Convention
outside the context of organized criminal
activity, although Section 51 of POCA punishes
persons who cause hindrance or obstruction
of investigations and inquiries under the Act.
The maximum period of imprisonment of 6
months for obstruction of justice may present
impediments to international cooperation.

ii. Trading in influence (Art. 18), abuse of function
(Art. 19), illicit enrichment (Art. 19), bribery in the
private sector (Art.21), embezzlement of property
in the private sector (Art. 22) and concealment
(Art. 24) are the non-mandatory provisions that
States Parties are required to consider criminalising:

O A specific offence on trading in influence is not
established.

O Nepal has not criminalized bribery in the private
sector.

O Nepal has not comprehensively criminalized the
embezzlement of property in the private sector.

O Section 3 of Money Laundering Prevention
Act 2008 criminalizes any act of concealing,
disguising or changing the true nature, source,
location, disposition, movement or ownership of
property or rights with respect thereto knowing
or having reasonable grounds to believe that it is
proceeds of crime.
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iii. Furthermore, the Convention calls on State
Parties to take appropriate measures

Q to establish the liability of legal person for
participation in the offences™ (Art.26)

Q to adopt such legislative and other measures
as may be necessary to establish as a criminal
offence, in accordance with its domestic law"
(Art.27);

O to establish a long statute of limitations period
under its domestic law (Art.29);

O to make the commission of an offence established
in accordance with this Convention liable to
sanctions that take into account the gravity of
that offence’™ (Art.30): Nepal has not adopted
agreements or arrangements with other States
on the mitigation of punishment or granting of
immunity to cooperating offenders.

Q for protection of witnesses and reporting persons
(Arts. 32 and 33),

Q for freezing, seizing and confiscation; bank
secrecy (Art. 31 and 40),

Q for maintaining criminal record (Art. 41),
Q related to Jurisdiction (Art. 42),

Q consequences of acts of corruption;
compensation for damage (Art. 34 and 35)

Q for specialized authorities and inter-agency
coordination (Art. 36, 38 and 39)

Recommendations:

Before recommending Nepal in implementation of
provisions of UNCAC, here are some of the good
practices of Nepal with regards to measures taken
towards anti-corruption are: Section 3 of POCA
covers the bribery of persons expecting to become
public servants, as well as giving advantages as a
reward for acts or omissions already performed.
The CIAA is a constitutional body that cannot be
dissolved by act of parliament and whose financial
autonomy is enshrined in the Constitution. The
removal of commissioners is by impeachment by
two-thirds majority of Parliament or by resignation.
Nepal undertakes a variety of activities to raise
awareness and encourage reporting on corruption,
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including through a radio programme aired every
Saturday.

Apart from these good practices, some of the
recommendations for implementation of provisions
of UNCAC that might be boon for Nepal are as
follows:

O For Mandatory Provisions: Amend the legislation
to cover all categories of public officials listed in
Article 2 of the Convention. Explicitly criminalize
the promise and offer, as well as the solicitation
of bribes, address third party beneficiaries and
indirect bribery, and consider harmonizing the
relevant penalties for bribery (Art. 15). Criminalize
the active bribery of foreign public officials and
officials of public international organizations
and consider establishing the passive version
of the offence (Art. 16). Expand the legislation
criminalizing misappropriation to include
embezzlement, misappropriation and diversion of
all types of property and irrespective of any loss,
abuse or damage caused during the course of
official duties (Art. 17). Amend its legislation to
include all offences established in accordance with
the Convention as predicate crimes to money-
laundering; strengthen data collection systems
to allow for the identification and tracking of
money-laundering cases, including by category
of predicate offence; and furnish copies of its
anti-money laundering laws to the United Nations
(Art. 23). Criminalize obstruction of justice in line
with the Convention and consider amending the
applicable punishment to ensure such offences
are extraditable (Art. 25).

Q For Non-Mandatory Provisions: Consider
criminalizing trading in influence (Art. 18).
Consider adopting legislation to criminalize any
type of unlawful conduct in the discharge of
functions for purposes of obtaining an undue
advantage (art. 19). Clarify its legislation on
illicit enrichment in regard to the precondition
of a formal disclosure or statement of property
having been submitted, to facilitate the conduct of
investigations (art. 20). Consider comprehensively
criminalizing bribery and embezzlement in the



private sector (arts. 21, 22). Adopt measures

to clearly establish the liability (civil, criminal or
administrative) of legal persons for offences under
the Convention, without prejudice to the criminal
liability of natural persons. Ensure that legal
persons are subject to effective, proportionate and
dissuasive sanctions, for example by specifying
the applicable monetary sanctions and through
the enforcement of existing penalties (art. 26).
Ensure the liability of accomplices and instigators,
and consider criminalizing the preparation of
corruption offences (art. 27). Extend the statute
of limitation for corruption offences and provide
for its extension or suspension where the
offender has evaded the administration of justice
(art. 29). Consider harmonizing the relevant
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penalties for corruption offences (art. 30(1)).
Strengthen its data collection systems to allow
for the tracking and reporting of confiscation
actions, including by type of underlying offence
(art. 31). Take measures to provide effective
protection for witnesses, experts, victims and,

as appropriate, their relatives or associates (art.
32). Consider adopting protection measures for
reporting persons (art. 33). Consider adopting
measures to strengthen the CIAA’s ability to
address consequences of corruption in the private
sector (art. 34). Consider taking previous foreign
convictions into consideration during criminal
proceedings (Art. 41). Establish jurisdiction over
offences committed on board vessels or aircraft
(Art. 42, Para. 1 (b)). |44

The corruption has a wide range of corrosive effects on societies. It undermines democracy and the rule of law, leads to violation of
human rights, distorts markets, erodes the quality of life and allows organized crime, terrorism and other threats to human security to
flourish. This evil phenomenon is found in all countries- big and small, rich and poor- but it is in the developing world that its effects
are most destructive.

The convention requires states parties to introduce effective policies aimed at the prevention of corruption. It devotes an entire
chapter to this issue, with a variety of measures concerning both the public and the private sector. The measures range from
institutional arrangements, such as the establishment of a specific anti-corruption body, to codes of conduct and policies promoting
good governance, the rule of law, transparency and accountability.

The convention goes on to require the state parties to introduce criminal and other offenses to cover a wide range of acts of
corruption, to the extent these are not already defined as such under domestic law. The criminalization of some acts is mandatory
under the convention, which also requires that state parties consider the establishment of additional offences. An innovation of the
convention against corruption is that it addresses not only basic forms of corruption, such as bribery and the embezzlement of public
funds, but also acts carried out in support of corruption, obstruction of justice, trading in influence and the concealment or laundering
of the proceeds of corruption. This part also deals with corruption in the private sector.

The convention emphasizes that every aspect of anti-corruption efforts (prevention, investigation, prosecution of offender, seizure
and return of misappropriated assets), necessitates international cooperation. The convention requires specific forms of international
cooperation, such as mutual legal assistance in the collection and transfer of evidence, extradition, and the tracing, freezing seizing
and confiscating of proceeds of corruption.

The most significant innovation and fundamental principles of the conventions is the return of the assets. This part of the convention
specifies how cooperation and assistance will be rendered, how proceeds of corruption are to be returned to a requesting state and
how the interests of other victims or legitimate owners are to be considered.

To have an independent anti-corruption body or bodies (Art. 6); to establish appropriate public procurement as well as public finance
management systems based on transparency, competition, and objective criteria (Art. 9); to enhance transparency in the public
administration; to strengthen integrity among members of the judiciary and the prosecution service (Art. 11); to enhance ethics,
integrity, and transparency in the private sector through, inter alia, promoting transparency among private entities, post-employment
restrictions on public officials, the adoption of accounting and auditing standards as well as the establishment of penalties at civil,
administrative and criminal levels (Art. 12); to promote active participation of civil society and non-governmental organizations in the
prevention of and fight against corruption (Art. 13); and to establish regulatory and supervisory regimes to deter and detect money
laundering (Art. 14).

To enhance transparency, efficiency and use of objective criteria in the recruitment, hiring, retention, promotion and retirement of
public officials (Art. 7.1); to enhance transparency in the funding of electoral campaign and political parties (Art. 7.3); to apply codes
of conduct (and of ethics) to the performance of public functions (Art. 8.2); and adopting procedures to facilitate public access to
information and to competent decision-making authorities (Art. 10).

In Section 2(b) of POCA the term “public servant” is limited to persons holding public office, which does not cover judicial officers,
unpaid public officials, and persons performing public functions or providing public services who are not public office holders.
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9 Sec. 17 of POCA criminalizes misappropriation and acts causing loss, abuse, destruction or misuse of property for personal purposes
committed by public servants while performing duties pertaining to their office.

=

Nepal’s legislation addresses the criminal liability of legal persons only for money-laundering, the existing laws do not prescribe the
criminal, civil or administrative liability of legal persons for corruption related offences, Sanctions against legal persons for corruption
offences are not specified in POCA. It was explained that the range of administrative penalties could include fines, blacklisting,
compensation for damages, revocation of licenses, and dissolution.

Sections 21, 22 of POCA Nepal have criminalized the liability of accomplices and attempts, but no provisions covering assistants or
instigators to corruption exist. The preparation for offences is not criminalized.

>

Apart from the Head of State, there are no criminal immunities for public office holders. However, certain officials holding
constitutional posts are excluded from CIAA’s investigative reach for conduct committed during their term in office. Nepal has
adopted provisions in the CIAA Act, POCA and Special Court Act to ensure that decisions on release pending trial or appeal account
for the need to ensure the presence of defendants in criminal proceedings. Section 21 of POCA persons attempting to commit
offences are subject to half of the punishment of principal offenders. Article 239 of the Constitution, They can only be prosecuted
once removed through impeachment. The CIAA Act and POCA provide for the suspension of public officials who have been detained
and against whom a corruption case is filed, or who could tamper with evidence or interfere in proceedings. Once the person has
been convicted, he or she is also dismissed from the public service (Civil Service Act, 1993). The possibility of reassignment of
public officials accused of corruption is not established. A number of provisions address the disqualification of convicted persons
from holding public office and positions in public enterprises. There are no measures on the reintegration of prisoners into society.
Cooperating offenders can be granted total or partial remission of punishment if they assist in investigations and present themselves
as witnesses for the investigating authority (Sections 55 POCA, 44 MLPA). Not all offences established in accordance with the
Convention are criminalized through these Acts. Cooperating offenders may be given rewards for their assistance (Section 35A CIAA
Act), and their identity can be kept confidential (Section 60 POCA). However, their protection from potential retaliation or intimidation
is not established. Nepal does not grant immunity from prosecution to cooperating offenders.
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Transparency International Nepal
Budget
FY 2076/077
(in Rs '000)
Source of Fund Yearly Budgeted
Available B
TIN Source Committed Budget vailable Budget Total
Return from Investment 950 - 950
Membership Fee 69.0 - 69
Overhead Income 2,188 - 2,188
Grant from Donor
IPERR.-‘Int‘egntv in Post Earthquake Reconstruction and 16,377 10,261 26,638
Rehabilitation (EU)
ALAC - Advocacy and Legal Advice Center (ALAC)
Qutreach (TI-S) 151 (55) %
OC4H- Open Contracting for Health Initiative (TI-UK) 7,880 (700) 7,181
Total 27,615 9,507 37,122
Expenditure
HR- Central 5,572
Administration- Central 2,152
Program Activities- Central 12,993
Program Cost District - - 15,124
Total Expenditure - - 35,840
Surplus (Deficit) 1,282
Projects' Acronym Donor

IPERR -Integrity in Post Earthquake Reconstruction and
Rehabilitation

ALAC - Advocacy and Legal Advice Center (ALAC)
Outreach

OC4H- Open Contracting for Health Initiative
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European Union Delegation to Nepal

Transparency International Secretariat

Transparency International UK
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Social Welfare Council (SWC)
Evaluation Report - 2019

Advocacy and legal Advice Center (ALAC) Outreach

(August 2016 -

EXECUTIVE SUMMARY

Transparency International Nepal (TIN) is a civil
society institution dedicated to increasing public
accountability and curbing corruption in all

walks of life. It is registered at the Kathmandu
District Administration Office in 1996 and is
affiliated with the Social Welfare Council in 2002.
Through advocacy; intervention; cooperation with
constitutional and governmental anti-corruption
agencies, focusing on internal governance and
management; promoting values through a set Code
of Conduct, TIN contributes as a catalyst in the
fight against corruption. It has been a leading NGO
promoting anti-corruption movement in Nepal since
1996.Extending affiliation to 19 local organizations
throughout the country; the organization has
launched various projects with the partnership to
international donor agencies.

TIN has received funding from Transparency
International (TI-S) Berlin through Australian
Department of Foreign Affairs and Trade (DFAT) and
signed an agreement with DFAT for Advocacy and
Legal Advice Center (ALAC) Outreach project. The
main goal of the project is to build enhanced social
accountability and role of civil society. With these
objective citizens have been supported to voice
their corruption complaints and redress for their
grievances to strengthen transparency, accountability
and efficiency through constructive engagement of
civil society with the government line agencies.

To this end, ALAC Outreach project aims to
preserve space for civil society in legislation, policy
and practice, and mechanism to protect civil society
activists in government service delivery system

as an anti corruption movement supporting good

6% ; k/B ;L 066/gkgn gkfnsflahlég
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August 2019)

governance in the country. TIN has been working
through central office in Kathmandu which has
turned out to be its Secretariat. Currently, TI-Nepal
run project ‘Advocacy and legal Advice Center
(ALAC) Qutreach which has been conducted in 6
districts viz; Chitwan, Rupandehi, Kaski, Gulmi,
Surkhet and Kailali. This project covered a period of
three years beginning from August-10, 2016 to 31st
August, 2019.

Major activities of ALAC Qutreach were Mobile

ALAC and help desk, Social Audit/Expenditure
Tracking and Public hearing, DP Monitoring meeting,
DP assessment sharing meeting, NGO Alliance

and meeting, and Public service delivery Survey
implemented throughout six districts in the country
since November, 2016.

ALAC Outreach project intended to carry out these
major activities like Mobile ALAC help desk, Social
Audit/Expenditure Tracking, DP Monitoring meeting,
DP assessment sharing meeting, NGO Alliance, and
Public service delivery Survey. The project focused
on the major public service delivery offices of

the government such as office of the CDOs, Land
Revenue, Electricity Corporation, Construction and
Maintenance Division, Public schools and other
government offices. Intended beneficiaries of the
project were all the public or the stakeholders of
public service delivery system of the government
and civil society in the respective districts.

As per the responsibility assigned by the SWC, the
evaluation team adopted a study design for the
evaluation of the project. Primarily the design of
this evaluation study is exploratory. The project
evaluation team tried to explore the facts relevant
to its objectives. The evaluation team concentrated



mainly on review of project documents provided
by TIN, key-informant interviews with project
participants and stakeholders, focus group

discussions, physical observation of project activities

through field visits, person or group meetings with
project stakeholders.

The major findings of the study have been enlisted
as follows.

O The project activities are in line with the
agreement made with SWC.

Q Overall activities of the project were satisfying.

Q All the stakeholders met and consulted by the
evaluation team acknowledged the project as
relevant, effective and needs to be continued.

Q Program activities have brought some difference
in the lives of beneficiaries mostly people who
deserve public service delivery

Q The part of co-ordination and networking is
excellent.

Q The part of governance and financial system is
satisfactory.

On the basis of the findings the evaluation team
has made the following recommendations to the
organization.

Q The achievement of the performance and activities

kl/ofhgf dNofsg

launched by ALAC Outreach is highly replicable
to other organizations and this project is
recommended to be continued.

O This project appears to be highly relevant and
effective. So, in one form or another, this
program should be continued.

Q Though the number staffs were limited as budget
plan, they have been fully utilized. Practice
of inclusiveness should be ensured in the
organization.

Q The program should not be only the urban based
(though this project is mainly designed to be
district based) and the measures to reach the
grass-root level are to be explored.

Q Tl Nepal is neutral organization however project
should incorporate cadres of political parties
in anti-corruption movements as they can be
effective change agents and mobilized in wider
networks.

Q Project should select the popular and access base
media for the dissemination of anti-corruption
issues for wider coverage and public awareness.

Q Affiliated partners should compare its
achievements with other districts annually of this
project to explore best practices/outcomes of one
district applicable to the relevant context. |44
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Minister Yadav rules out health emergency

Deputy Prime Minister and Minister of Health and Population Upendra Yadav today
told the House of Representatives that there was no need to declare health emergency,
as the number of dengue infected people had been decreasing of late.

https:/thehimalayantimes.com/nepal/deputy-prime-minister-and-minister-
of-health-and-population-upendra-yadav-rules-out-health-emergency/
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https://ekantipur.com/news/2019/09/19/1568863813889885.html

2,046 diagnosed with dengue in Chitwan

More than two thousand people have contracted dengue in Chitwan so far.
Vector control Inspector Ram KC of Chitwan District Health Office said of the
6,639 people who got their blood tested in the past two months, dengue virus
was found among 2,046 persons in Chitwan.

https:/thehimalayantimes.com/nepal/2046-diagnosed-with-dengue-in-chitwan/
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Airlifted pregnant woman struggles to continue treatment

According to Dr Bikash Gauchan, director of health services at Bayalpata Hospital, Indra BK was
referred to Nepalgunj after her treatment was not possible there.

https://thehimalayantimes.com/nepal/airlifted-pregnant-woman-
struggles-financially-to-continue-treatment/
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Death toll mounts in Pakistan earthquake on day of mourning

The death toll has risen to at least 25 people from an earthquake that struck
Pakistani Kashmir, officials said on Wednesday, as residents mourned their
dead and rescue work continued.

https://thehimalayantimes.com/world/death-toll-mounts-in-pakistan-
earthquake-on-day-of-mourning/
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Reconstruction of Kaskikot Durbar begins
“Materials like limestone and surki have been used for the reconstruction of the
damaged palace and temple which are being built in Shikhar and pagoda style.”

https://thehimalayantimes.com/nepal/reconstruction-of-kaskikot-durbar-begins/
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Monsoon likely to mar Dashain festivities

The Meteorological Forecasting Division has predicted rainfall with the weather
remaining mostly cloudy throughout the country till Monday.
https://thehimalayantimes.com/nepal/monsoon-likely-to-mar-
dashain-festivities/

Polish woman climber dies in season’s first casualty on Mt Manaslu
The autumn climbing season recorded the first death after a Polish female climber died
at Camp III on Mt Manaslu (8,163m), according to the expedition organiser.

https://thehimalayantimes.com/nepal/polish-woman-climber-dies-in-
seasons-first-casualty-on-mt-manaslu/
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Monsoon withdraws after delay of 19 days

Monsoon that entered Nepal on June 20 this year finally withdrew today after a
delay of 19 days. Normally, monsoon withdraws from Nepal on September 23.

https://thehimalayantimes.com/nepal/monsoon-withdraws-after-
delay-of-19-days/
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Transparency International Nepal
Statement of Income and Expenditure
For the period from 1 Shrawan 2075 to 31 Ashad 2076
(17 July 2018 to 16 July 2019)

Amount in NPR
Particulars Schedule Current Year Previous Year
Income
Revenue Recognition from Restricted Fund 8 29,157,544 27,943,391
Bank Interest 992,871 793,314
Exchange Gain/ (Loss) - (11,390)
Other Income 63,227 533,049
Total Income 30,213,642 29,258,364
Expenditure
Human Resources and Activities 9 27,544,117 26,150,889
Administrative Expenses 10 2,101,769 1,934,926
Total Expenditure 29,645,885 28,085,815
Surplus/(Deficit) - Income over Expenditure 567,757 1,172,549
Balance of Accumulated Fund brought forward 3,820,476 2,647,928
Total 4,388,233 3,820,477
Fund transfer to Endowment Fund 1,500,000 -
Balance of Accumulated Fund carried forward 2,888,233 3,820,476

\ ¥ (3550
Wl 3 (o fgransess
Khem Raj Regmi CA Parash Mani Aryal
President P M & Associates

Chartered Aountants

Place: Kathmandu
Date: 27 September 2019
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Transparency Internatiozal
ASIA PACIFIC REGIONAL MEETING

2527 june 2019
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o) Qe et . ProAre WMWWWWMW

66 k/B;L OGG/g%gn g‘_plnsf]ahléig

Q0 R|ki/bzl{ 0)&



knff]lknr/

66 ; /B ;L 066/ fnsflan]6
e ek iibz{90°3



TR TS (STE) AUTS

Ago-cH® R

HTEIROTHHAT

RN §EYEG UGH] | 9es]
afsfea a3 IR S 8 | A SeE
TS FoEIRA M Hdred e @ |
TRV 38 T PRIGANST Gaw s
faifm ™, o afer srRafAteRE
fadem R ¥ affe o anfdfe yftdeew
qRT T P B | ARIRUEHID! egerdl
RIS TS Tqe |

CAUKITIR

A e g3 avel o fAEifRa
g1 Aol 9ewEE W | srNmie
Hiftrra ar-AdeE o T, SRS
TYI[FRTFIT T T BRAT BRIFHAD
IFTA T W Tew | HRIEMfD sege
eI g aB+ | SRIEMia e
HREea®d w9 T et Aerfiaet
wTH B |

IS

TR foEgeh! Hehr

s

B A1, AR,
HIGHTE! AU

“TE T H G944E
[| G B
L e R L R e

PRI GEONHROT T HH

T | vy SudfRfanr seue, Surye,
HENIRG, PURgE qU HRIGN fAose &
e B |

rearsg

PRGA g Faveud SYafAfigR
IR ATIgofe HRIAGHT ¥ HRIA a0
IRACHEED RIS B FREeg
IR W R B, THD AgT PRGN
fcwee e |

Rreo T sReg

YHae SAf-yifda a8 Ricomersd
PIATS], WRIYR I BIOAYRDT SR HIoHTST
SUISHMT X I 99 oo™t 99 qe1 s
PRSI AoATGTH EHl B |

g AT
ASHI ¢ Nieor R der @WFE
AR Ya&-d AT |fhg |d@ B |

THUHTR
e N & L

= 2FEE
09-¥ ¥4 IR

complain@tinepal.org

TR
09-¥¢9419%

L0031 Tl a1 M O
Afes @ 8 959¢-09
Email: frans@&tinepal.org
Web: www.1inepal.orp
Q0 tinepal

O 33-999

A==

o B Lo e _:g"rl: e



